
Where is the authority for this tax? It was said by counsel on the argument of the
case—somewhat facetiously, I thought at the time—that congress might impose a tax
upon property anywhere in the world, and this court could not question the validity of
the law, though the collection of the tax might be impossible, unless, perchance, the
owner of the property should at some time visit this country or have means in it which
could be reached. This court will, of course, never in terms announce or accept any such
doctrine as this. And yet it is not perceived wherein the substantial difference lies
between that doctrine and the one which asserts a power to tax, in any case, aliens who
are beyond the limits of the country. The debts of the company, owing for interest, are
not property of the company, although counsel contended they were, and would thus
make the wealth of the country increase by the augmentation of the debts of its
corporations. Debts, being obligations of the debtors, are the property of the creditors, so
far as they have any commercial value, and it is a misuse of terms to call them anything
else; they accompany the creditors wherever the latter go; their situs is with the latter. I
have supposed heretofore that this was common learning, requiring no argument for its
support, being, in fact, a self-evident truth, a recognition of which followed its statement.
Nor is this the less so because the interest may be called in the statute a part of the gains
and profits of the company. Words cannot change the fact, though they may mislead and
bewilder. The thing remains through all disguises of terms. If the company makes no
gains or profits on its business and borrows the money to meet its interest, though it be
in the markets abroad, it is still required under the statute to withhold from it the amount
of the taxes. If it pays the interest, though it be with funds which were never in the
United States, it must deduct the taxes. The government thus lays a tax, through the
instrumentality of the company, upon the income of a non-resident alien over whom it
cannot justly exercise any control, nor upon whom can it justly lay any burden.

The chief justice, in his opinion in this case, when affirming the judgment of the district
court, happily condensed the whole matter into a few words. 'The tax,' he says, 'for which
the suit was brought was the tax upon the owner of the bond, and not upon the
defendant. It was not a tax in the nature of a tax in rem upon the bond itself, but upon
the income of the owner of the bond, derived from that particular piece of property. The
foreign owner of these bonds was not in any respect subject to the jurisdiction of the
United States; neither was this portion of his income. His debtor was, and so was the
money of his debtor; but the money of his debtor did not become a part of his income
until it was paid to him, and in this case the payment was outside of the United States, in
accordance with the obligations of the contract which he held. The power of the United
States to tax is limited to persons, property, and business within their jurisdiction, as
much as that of a state is limited to the same subjects within its jurisdiction.' State Tax on
Foreign-held Bonds, 15 Wall. 300.
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'A personal tax,' says the supreme court of New Jersey, 'is the burden imposed by
government on its own citizens for the benefits which that government affords by its
protection and its laws, and any government which would attempt to impose such a tax
on citizens of other states would justly incur the rebuke of the intelligent sentiment of the
civilized world.' State v. Ross, 3 Zab. 521.
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In imposing a tax, says Chief Justice MARSHALL, the legislature acts upon its
constitutents. 'All subjects,' he adds, 'over which the power of a state extends are objects
of taxation, but those over which it does not extend are, upon the soundest principles,
exampt from taxation. This proposition may almost be pronounced self-evident.'
McCulloch v. Maryland, 4 Wheat. 428-429.
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There are limitations upon the powers of all governments without any express
designation of them in their organic law limitations which inhere in their very nature and
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 The government thus lays a tax, through the
instrumentality of the company, upon the income of a non-resident alien over whom it
cannot justly exercise any control, nor upon whom can it justly lay any burden.


